POLICY AND ISSUE BRIEF
NAVIGATING COMPLEX PATHWAYS TO JUSTICE:

ENGAGEMENT WITH CUSTOMARY AND
INFORMAL JUSTICE SYSTEMS




In a bid to make justice accessible for all,
IDLO has launched a series of Consultations
on customary and informal justice systems.
The global dialogue is informed by a series
of publications titled "Navigating Complex
Pathways to Justice: Engagement with
Customary and Informal Justice Systems”
that seeks to advance policy dialogue and
distil lessons from programming and
research, to help realize Sustainable
Development Goal 16.
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INTRODUCTION

Goal 16 of the United Nations 2030
Agenda for Sustainable Development
recognizes the importance of access
to justice for all in the development of
peaceful and inclusive societies where
effective, accountable and inclusive
institutions govern at all levels. As

an intergovernmental organization
exclusively devoted to promoting the
rule of law, IDLO s Strategy 2020
draws inspiration from Agenda 2030
and rests on two pillars - (1) access to
justice and (2) equality and inclusion

- which infuse all aspects of IDLO 's
work. In this formulation, the rule of
law is both a means and an end to
sustainable development, both a path
to and a measure of progress.

Globally, there is great demand for the
rule of law and justice, but pathways
to justice are diverse and there are
many complex challenges in the
architecture and supply of justice.
The values and standards of the rule
of law are universal and must be
universally respected, but there exists
a plurality of legal systems, both
formal and informal. To improve the
scope and quality of justice systems, it
is important to understand the variety
of justice actors and mechanisms
that exist and are used by individuals,
including resolution of disputes
outside formal courts. While precise
data is difficult to discern, recurring
estimates suggest 80 to 90 per cent
of legal disputes in developing, fragile
and post-conflict states are resolved
using customary and informal justice
(C1J) systems.' Notably, users of
these systems are disproportionately
marginalized — the poor, women, and
remote and minority populations.?

These fluid and dynamic systems
frequently preceded the emergence

of the modern state and have evolved
separately either due to lack of access
to orin response to disincentives
embedded in the formal system.

ClJ systems exhibit different
characteristics from their formal state
counterparts, including an emphasis
on restorative justice, flexible rules
and procedures, and consent-

based negotiated solutions, which

can create tension with normative
notions of justice and its delivery,
including rule-based decision-making,
consistency, and predictability in the
application of the law, sentencing

and due process standards, access

to representation, substantive

equality and procedural safeguards.

Over the past two decades, the
engagement rationale and modalities
of assistance provided with respect
to justice sector development have
undergone enormous transformation.
A new wave of technical assistance
has evolved that goes beyond the
transplantation of Western legal
precepts into developing economies
and embraces holistic interpretations
of justice grounded in the normative
functions of the rule of law, which
embodies human rights. This facet of
modern justice sector development
recognizes that the state is not

the sole justice provider. Thus, the
relevance and prevalence of ClJ
systems require that they be included
in any discussion on access to

justice in order to realize effective,
accountable and inclusive institutions
at all levels.
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This recognition accompanies
trends in the delivery and
administration of justice. First,
there is an understanding that
justice comprises far more than
legislation and judgments, to
include notions of equity and
legitimacy. Second, the locus of
engagement has shifted from
institutions to individuals, with
justice strategies rooted in the ‘end
needs of users’ or justice seekers
and service delivery rather than
institutional capacity. Third, there is
an increased sense of pragmatism;
key donors and operational
agencies have emphasized the
importance of tangible wins,
realistic objectives and strategic
rule of law ends.

As this Policy / Issue Brief details,
meaningful access to justice for

all will not be achieved without
engaging with both formal and CIJ
systems. In many developing, fragile
and post-conflict contexts, justice
needs are simply too great vis-a-vis
state capacity.

Moreover, in developed contexts,
where Agenda 2030 is also
relevant, out-of-court settlement
or alternative forums and means
of dispute resolution fulfil a large
percentage of justice needs. In policy
terms, the trend is towards sector-
wide approaches that acknowledge
common justice challenges

and the need for quality justice,
while striving for complementary
engagement between formal and
ClJ systems to ensure equitable
access to justice for all.
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POLICY RECOMMENDATIONS

Customary and informal justice systems enjoy high
levels of use and acceptance in their communities

It is well established that customary and informal systems are often the primary avenue to
access justice in many societies. People often turn to these systems of justice because they
are more accessible, affordable and familiar. Further, they function where the formal system
is weak, non-existent or not trusted, offering a mechanism for dispute resolution.
Build from public

legitimacy and Elements obstructing justice or influencing access to formal justice from a justice seeker’s

acceptance perspective are many, but customary and informal systems offer advantages including speed,

cost-effectiveness, linguistic and geographical accessibility, cultural relevancy, non-adversarial
approaches and more flexible solutions. Promoting access to justice for all necessitates
engaging with both formal legal systems and, where relevant, also with customary and informal
justice systems. However, it is important to bear in mind that these systems are also often
skewed against disadvantaged populations, especially women and children, favoring patriarchy
and resulting in powerfully unequal and discriminatory outcomes.

Recommendation: Capitalize on the public legitimacy
of customary and informal justice systems.

Justice for women and marginalized populations
compels engagement with legal pluralism

As exemplified in Agenda 2030, at its core the rule of law is about ensuring equality: about equal
protection and equal benefit for all. It is about effective, transparent and accountable institutions
that provide just outcomes and protect rights. Not only is access to justice a fundamental right,
itis also a bridge to upholding other rights. While legal frameworks and protections may exist,
this does not mean that women and marginalized populations can access them.

Enhance means of From its work, IDLO has learned that there is limited belief that state institutions such as the
accessing justice, police and courts can or will provide justice and security for all. It is broadly understood that in
especially for the developing, fragile and post-conflict states, by choice or out of necessity, many women and

marginalized marginalized populations rely on dispute resolution outside the formal courts. For women and
marginalized populations, this means that significant issues are often administered and
adjudicated in community-based justice systems, for instance issues related to land and family,
including divorce, maintenance, custody and inheritance. Overlooking the role of customary
and informal systems and excluding them from reform strategies is not a sustainable
approach for enhancing access to justice and protecting rights. The large number of women
and marginalized populations who select or have no choice but to rely on such systems makes
the case for appropriate engagement compelling. Engaging with customary and informatl
systems can promote improved access to justice and help maintain stability, while tackling
bias and discrimination.

Recommendation: Harness the potential of customary and informal
justice systems as a means to access justice for women and
marginalized populations, while recognizing challenges.
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Strengthen justice
for inclusive
development

Root in cbntext

Focus on justice
needs and
human rights

IDLO

Customary and informal justice systems offer opportunity
to generate commitment to the rule of law

Injustice is a known conflict driver and well-functioning justice institutions play a key role in
preventing conflicts from igniting and ensuring they do not relapse or escalate. Developing
institutions at all levels to deliver justice services and resolve disputes is a priority to prevent
instability and generate a level of trust and confidence in the state. Legitimate laws and credible
enforcement mechanisms help states make progress in expanding opportunities for women and
marginalized populations to participate in economic and political life and meet targets in health,
education and other social services, all requisites to inclusive development and the rule of law.

Because of the costs and constraints of formal justice architecture, it can be strategic to build
on the dynamic nature and adaptive potential of customary and informal justice systems while
encouraging appropriate reforms. Against competing development imperatives and existing
trends towards decentralization and making justice accessible, improving existing dispute
resolution mechanisms and their human rights compliance may be a cost-effective approach.
Customary and informal justice systems can complement the formal system and pre-eminence
of the judiciary while offering a cost-efficient national resource allocation.

Recommendation: Enhance the capacity of customary and informal justice
systems to advance the rule of law and inclusive development.

The value added of customary and informal justice systems
is specific to the context in which they operate

Engaging with customary and informal justice systems presents many challenges due to their
widespread diversity and unique features. A key dilemma is how to harness the potential to increase
access to justice with traditional approaches without causing harm or formalizing or legitimating
rights-abrogating practices that have no place in modern and rights-based justice delivery.

Understanding the value added of customary and informal justice systems must be rooted in the
context of advantages as well as constraints. Advantages include elements such as an emphasis on
restorative justice, flexibility in rules and procedures and alternative ways forward such as consent-
based negotiated solutions. However, these advantages can also elevate problems, creating tension
with human rights, accountability and procedural safeguards such as due process. The challenge is
to understand and respect local needs and legal pluralism, and understand the dynamic nature,
differences and similarities that characterize the variety of customary and informal justice systems,
and their important relationship with the formal justice system.

Recommendation: Analyze carefully the local context
and assess specific advantages and risks.

Engaging with customary and informal justice systems
offers opportunity to enhance respect for human rights
while addressing the needs of justice seekers

Engaging with customary and informal justice systems can be an enabler of trends such as
decentralized solutions and a focus on end users when developing reforms. At the same time,
such engagement needs to ensure that international human rights standards and principles are
respected and upheld. It is important to carefully assess the risks and opportunities on a
case-by-case basis, understand justice gaps, vested interests, existing discrimination and
tensions with human rights standards, and identify suitable entry points.

Additionally, engagement must appreciate the complexity of supporting the distinct value of
customary and informal justice systems while addressing negative consequences of pluralism
or placing undue pressure on women and marginalized populations. Arriving at sustainable
reforms that complement the formal justice system necessitates drawing from existing lessons
and good practices in this field of programming.

Recommendation: Focus on end users / justice seekers and adopt a human rights lens.
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CORE ISSUES

EXPLORING TERMINOLOGY AND CONCEPTS

Various terms are used to describe
mechanisms of justice and conflict
resolution that operate outside the
formal, court and state-based legal
system, although as explored below,
state recognition can vary.’ Terms may
include, but are not limited to: alternative,
community, customary, grass-roots,
indigenous, informal, local, non-state,
people’s, popular, religious, village, and
traditional law and justice forums. There
is no definitive nor universally accepted
terminology, given the nuanced use and
understanding of concepts that in turn
materialize as mechanisms of justice
across countries and cultures.
Governments, academics, development
agencies and donors use different terms
based on context, cultural sensitivity and
engagement priorities.*

Customary law refers to the “system of
customs, norms and practices that are
repeated by members of a particular
group” for a sufficient extent of time that
they consider them to be binding and
common practice.” It is a rule of conduct
which attains a binding or obligatory
character based on the assent of the

community and is supported by sanctions,

for example, ostracism, compensation,
propitiation, restoration, or apology. It is
the existence of sanctions which
distinguishes customary law from a mere
custom.® The rights and obligations
encompassed by customary law apply to
a particular community and context and
generally exist outside the formal body of
law created by the state.” Customary
systems tend to draw their authority from
cultural, social, customary or religious
beliefs and ideas, rather than the political
or legal authority of the state. And while
customary law is largely unwritten, the
qualification is not universal.®

Informal justice is often defined by its key
attributes. It is described as “unofficial
(dissociated from state power], non
coercive [dependent on rhetoric rather
than force), non bureaucratic,
decentralized, relatively undifferentiated,
and non-professional; its substantive
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and procedural rules are imprecise,
unwritten, democratic, flexible, ad hoc,
and particularistic”. While no informal
institution can be expected to embody
all these attributes, "each will exhibit
some”.’ Critically, informal justice
should not be conflated with systems
that are simplistic or lacking in authority.
For instance, the Pashtunwali system in
parts of Afghanistan is comprised of
complex and developed rules and its
decisions often carry greater weight
than those of formal courts, particularly
in rural areas."

Traditional legal systems are, in one
definition derived from an analysis of
practices in sub-Saharan Africa, “non-
state justice systems which have existed,
although not without change, since
pre-colonial times and are generally
found in rural areas™."" Although this
definition emphasizes continuity with
pre-colonial practices and imposes a
geographical component to the term,
other authors use traditional law

synonymously with customary law.'?
Although the generally time-honored
and long-established ‘traditional
systems may be erroneously conflated
with outdated or antiquated practices,
customary justice systems can be
modern institutions and receptive to
contemporary influences.” In Somalia,
for example, there is evidence that the
traditional Xeer system is responding to
forces of globalization, particularly in
the urban economic sector where it has
reinvented itself to accommodate
modern crimes, business practices and
trading patterns.'

Finally, the term non-state justice system
is also commonly used. While this may
reflect the sector targeted by donors,

the relationship between the state and
alternative systems is not necessarily
one of exclusion. In many countries,
customary, informal, and traditional
systems are incorporated into and
regulated by state law, regulations or
jurisprudence either wholly or in part.”

Image: ©Afghanistan Ministry of Justice, Public Legal Awareness Unit
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In focus: Interface of state and customary and informal justice systems'®

political orders as they are legal,
extending to all facets of life in a way
that the formal justice system does
not. For example, funerals, weddings
and rites of passage are imbued with
norms and practice that cannot
necessarily be separated by customary
‘law’. Rules generally comprise
descriptions of what a community
does as well as prescriptions as to
what its members should do. These
customary norms and rules are
actively produced, enforced and

Image: ©IDLO: Capacity development training course conducted by IDLO for Kyrgyzstan's Aksakal courts
(Elders courts) in 2017

Taking this diversity of views, the feature of all ClJ formulations, however, is recreated through processes of
complexities both between and within that they exist at the community level, participation and contestation. ClJ can
systems, and evolving understanding closer to the lived reality of the general therefore be adaptable and flexible,
based on programming experience, the population compared to the formal state and any written version can become
nomenclature customary and informal justice system. This proximity to justice outdated. These factors explain why
justice [ClJ] systems is adopted, noting seekers also helps explain characteristics the precepts of ClJ systems can differ
that these remain the most commonly of ClJ systems and why other terminology greatly over small distances, and why
used and explained terms. may be used and adopted: there may be several versions

co-existing in one place, in competition
ClJ systems take various shapes and > Social and political orders: ClJ with each other as well as the
function in different ways. A common systems can be as much social or state system.
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Religious orders: in many ClJ systems
religion guides community practice. A

‘religious justice system” commonly, but

not exclusively, refers to courts based on
or informed by written religious texts,
such as sharia courts. For example, in
the Indonesian province of Aceh, adat is
heavily influenced by Islamic
jurisprudence and norms.” Alternatively,

‘traditional justice systems may be
“underpinned by spiritual values or

influenced by a specific religion” without
a unified, foundational legal text. In
Timor-Leste, for instance, the
reconciliation ceremony is believed to

“[break] down the barriers separating the

present life and the afterlife” and is
legitimated by the ancestors’ spiritual
presence and agreement.”

Indigeneity: indigenous justice
systems may be considered a
specialized segment of ClJ systems.”
The distinctive feature of indigenous
systems within the array of customary
systems is their connection to
indigenous communities, broadly
defined as peoples who possess

“historical continuity with pre-invasion

10

and pre-colonial societies that
developed on their territories” and
who “consider themselves distinct
from other sectors of the societies
now prevailing in those territories, or
parts of them”. These communities
form “non-dominant sectors of
society and are determined to

preserve, develop and transmit to
future generations their ancestral
territories, and their ethnic identity,
as the basis of their continued
existence as peoples, in accordance
with their own cultural patterns,
social institutions and legal
systems”.”® The United Nations
Declaration on the Rights of
Indigenous Peoples (2007) explicitly
grants indigenous peoples the right to

Image: ©IDLO Access to justice program for indigenous people in Peru

maintain their legal institutions.” The
United Nations has used ‘indigenous
law’ to explicitly refer to the
customary law of indigenous
communities.*® Others use

‘indigenous’ as an adjective to denote

the customary law of recognized
indigenous peoples,” and it has been
also been used synonymously with
customary to emphasize the localized
nature of the law.*?




Although ClJ systems are at times
defined in opposition to formal ones,
contemporary state justice systems have
embraced alternative dispute resolution
[ADR]) mechanisms, a concept that draws
from historical and customary roots. The
United Nations Office on Drugs and
Crime considers alternative dispute
resolution mechanisms the ‘modern
version’ of the historical practices
typically associated with ‘customary’,
‘informal’, or ‘traditional’ forms of
justice.®¥ According to the World Bank,
ADR includes any process for resolving a
dispute other than adjudication by a
judge in a statutory court.* The most
commonly cited ADR methods are
negotiation, mediation, conciliation,

and arbitration (consensus-building and
facilitation are also used but less
common] and are distinguishable from
conventional, court-based mechanisms
by their reliance on collaborative,
non-adversarial resolution. These
methods trace back to practices and
traditions from time immemorial in many
societies, based on principles including
honesty and fair play, such as Lok-Adalat
adjudication applied in panchayats
(people’s courts) in India.®

Modern interest and general acceptance
of these practices has been spurred by
the desire to revive traditional justice
mechanisms and to improve access to
Justice, which is a challenge
everywhere* As a term that covers a

variety of non-judicial or quasi-judicial
mechanisms for resolving conflict, ADR
can be a means to reduce the costs,
delays and adversarial nature of the
formal justice system and create an
efficient and effective alternative to
formal litigation.”

However, ADR mechanisms cannot be
understood as true alternatives in all
contexts. Rather, where the formal
justice system is not functioning and is
unable to adequately protect human
rights, these mechanisms may be the
primary or only means of dispute
resolution.® For example, although most
constitutions in Latin American
countries guarantee the right to access
justice, mechanisms do not match this
aspiration. Disputes can take 7 to 10
years to litigate through formal courts.
Backlogs in the region frequently force
parties to choose extra-judicial

IDLO

agreements as the only practical dispute
resolution mechanism, but arbitration
and mediation can disadvantage already
vulnerable groups.”’

The phrase appropriate dispute resolution
was introduced as a modification of ADR
to embody the need to choose the
correct mechanism based on the context
of the conflict.”” The United Nations
Institute for Training and Research
suggests ‘appropriate’ captures the
dispute resolution methods’ capacity to
address the inherent difficulties in
disputes between parties from different
countries and/or legal traditions.”'
Finally, use of ‘appropriate’ may address
the contention that many ADR
processes were not ‘alternatives’ in
indigenous African and Asian justice
systems, but “an integral part of

institutional justice”.*?

In focus: International recognition

The Report of the Secretary-General on the Rule of Law and Transitional Justice in
Conflict and Post-Conflict Societies (2004) stated that “Effective strategies for
building domestic justice systems will give due attention to laws, processes (both
formal and informal) and institutions (both official and unofficial)”.* In the 2012
Declaration of the High-Level Meeting on the Rule of Law, Member States
acknowledged that “informal justice mechanisms, when in accordance with
international human rights law, play a positive role in dispute resolution, and that
everyone, particularly women and those belonging to vulnerable groups, should

enjoy full and equal access to these justice mechanisms”.

v 4l
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UNDERSTANDING CUSTOMARY AND
INFORMAL JUSTICE SYSTEMS

The formal justice system refers to legal
controls organized by the state and
enforced by specific institutions such as
courts, the police, prosecution offices,
correctional facilities, and legal aid. As
customary norms and rules are actively
generated, applied and regenerated
through processes of participation and
contestation, ClJ systems evolve or remain
stagnant depending on prevailing societal
norms, values and power structures. The
latter often reinforces traditional power
structures causing disenfranchisement for
women and marginalized populations.
While ClJ systems often build on public
legitimacy and acceptance, in many
instances the system of justice is not a
choice, but rather the only available option.

Public use and legitimacy
and acceptance

It was once commonly believed that the
high levels of public use of ClJ systems
was symptomatic of poor access to the
formal legal system, however it is now
accepted that these systems often
exhibit many advantages over their
formal counterparts and may hold broad
public legitimacy. That using a ClJ
system is often a reasoned choice has
been echoed by UN Women,* UNDP*
and the World Bank.”” Characteristics

Image: ©World Bank
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that make ClJ systems particularly
attractive to justice seekers have
previously been documented by IDLO:*

> Familiarity: ClJ processes are usually
led by persons familiar to the disputants,
who enjoy social authority, and have
insight into matters that may be
important to the dispute’s resolution,
such as a transgressor’s capacity to pay
damages. In contrast, judges at state
courts may be vested with ostensible
authority but tend to be regarded as
detached and foreign to disputants.
Further, lack of familiarity with court
proceedings and the formal atmosphere
of the courts can intimidate users.

> Cultural imperatives: There can be
paradigmatic differences between the
formal and ClJ systems in terms of core
legal values, such as what constitutes
misconduct, notions of responsibility
and perceptions of fairness. Distinctions
between criminal, civil or administrative
matters and differences in burden of
proof may appear illogical, and the
dismissal of a case on the grounds of a
technicality may be perceived as
arbitrary. Likewise, in legal cultures
where justice is associated with speedy
resolutions, the practice of granting bail,
for instance, can be viewed as equating
to impunity.*

> Financial accessibility: Resolving
disputes at the ClJ level is generally
affordable in terms of transaction costs;
customary norms rarely impose dispute
resolution fees and the system is
structured in such a way as to limit the
costs that disputants would otherwise
need to absorb. For example, ClJ
forums are usually within walking
distance of users’ homes and flexible
operating procedures mean that dispute
resolution can occur at times that do
not interrupt income-earning activities.
The cost-effectiveness of the ClJ system
is often contrasted to the cost of
accessing the formal state justice
system. In weighing up the added value
of referring a dispute to the courts,
parties must consider both direct costs
(such as case filing fees and the costs of
representation), indirect costs (such as
those associated with bribery, travel),
and the opportunity cost of being absent
from employment.

> Geographic and linguistic accessibility:
ClJ systems are usually situated in or
close to the communities in which
disputants live, and adjudication takes
place in local languages. Courts, by
contrast, are usually located in district
and state capitals, may operate only in
national languages, and can impose
administrative requirements that
exclude those with little education or
who lack literacy.

> Expedience: ClJ is usually considered
more expedient than resorting to the
courts. This is not to say that ClJ is
always speedy and in fact it can be
similarly time-consuming and may
involve“a complex series of events,
comprising many sessions over several
months”.” However, when this is the
case, the implications are usually less
harmful. At a state court, disputants
may need to travel several times to the
place where the court is sitting, each
appearance generating travel, time and
opportunity costs, whereas ClJ
processes are localized.
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Non-adversarial: Justice seekers may
wish to avoid the adversarial nature of
court proceedings. A ‘winner-takes-all
approach can create tension and
estrangement and breed revenge,
threatening group cohesion.
Proponents of ClJ argue that the
formal system’s focus on individual
responsibility and pre-determined
rules fails to appreciate that disputes
are often multifaceted and have
complex histories. Such prescription
prevents adjudicators from isolating
and responding to the underlying cause
of the dispute. ClJ, by contrast, is often
viewed as a more effective approach for
resolving disputes that take place in
multiplex societies where members
share mutually dependent social and
economic links and need to continue
living together. ClJ systems facilitate
this by focusing on the future
relationship between the parties and
situating dispute resolution in the
broader social context.

Dissatisfaction with state solutions:
There are several reasons why formal
justice solutions may be insufficient or
unappealing to resolve a dispute,
especially in relation to criminal
matters. Crimes of rape, homicide or
physical assault, for example, can have
a temporary or permanent impact on
the victim’s income which is
unaccounted for in the formal criminal
justice system. Imprisonment of the
perpetrator is complicated as it: (1)
ignores the victim’s needs; (2) may not
be seen as an appropriate punishment
if the perpetrator is provided with
accommodation, food and protection in
a setting of general poverty; and (3)
does not address the perpetrator’s
debt to society. ClJ systems typically
account for the social and logistical
consequences of crime through
compensation-based solutions; this is
particularly important where social
security benefits or other services

for victims of crime are not

routinely provided.®'

Lack of access or avoiding the state
system: In other cases, the ClJ system
may be the only option for resolving a
dispute where state justice is
inaccessible, dysfunctional or not

Image: ©CIFOR

available. While in most such cases
informal justice is the only option,
there are also cases when resort to
ClJ stems from a desire to avoid the
formal system. In such cases,
preference for the ClJ system can say
more about a user’s dissatisfaction
with the state alternative than their
satisfaction with customary norms.
The state system may be avoided or
bypassed because of real or perceived
threats of mistreatment by justice
sector actors, including intimidation,
physical abuse or bribery. Particularly
in pluralistic situations or where
corruption is rife, the courts may be
regarded as a mechanism through
which the powerful exploit or
perpetrate injustice against the

weak, the poor or their enemies.

Common characteristics
and features

Like in any cultural context, the rules
operative in a ClJ system can evolve in
response to cultural and demographic
shifts, socioeconomics and political
processes, although practices can also
remain unchanged for long periods of
time. Unlike a state legal framework,
there may be several customary systems

operating simultaneously in one area. For

example, in South Sudan, there are at
least 50 tribes each with their own
customary law, while in Indonesia, there

IDLO

may be as many as 300 distinct legal
orders.” Despite this diversity, as
documented previously by IDLO, there are
common characteristics of ClJ systems
that apply in varying degrees in specific
country and social contexts:*™

> Afocus on the restoration of social

harmony: ClJ systems generally exist
in communities dominated by
multiplex relationships — that is,
relationships where there is a high
degree of economic or social
interdependence.* Conflict can
threaten these relationships. Thus,
unlike Western legal cultures, where
dispute resolution is often adversarial,
a primary goal of ClJ systems is to
restore intra-community harmony by
repairing relationships between
disputing parties and creating a
framework for reintegration.

Part of a broader governance model:
Since wrongdoing is perceived
principally in terms of its disruption to
social cohesion, ClJ systems often do
not distinguish between criminal and
civil matters in the same way as the
formal system. In many countries,
cases adjudicated involve personal
matters such as marriage, divorce,
adultery, child custody and succession,
and matters deemed ‘private’ in
nature or of small gravity according to
local norms, which may also include
sexual assault or domestic violence.
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> Ahierarchy of problem-solving
forums: ClJ systems generally
comprise a hierarchy of problem-
solving forums. Small disputes may be
adjudicated by extended family, while
more complicated disputes may be
referred to a village-level forum, and
sometimes all the way through to the
state system. At lower levels, respected
elders within the family may be
responsible for resolving disputes,
whereas at higher levels, adjudicators
might include traditional leaders,
religious leaders, or ClJ experts.
Leaders are generally male and enjoy
high social standing and moral authority
within their communities.

Flexible (and oral) operating
modality: ClJ systems generally apply
flexible rules and procedures, allowing
leaders to craft pragmatic solutions
that suit local conditions and respond
to the underlying causes of disputes.
Rules are often unwritten and are
passed down through generations
orally. Likewise, proceedings are
usually oral, and there is rarely
systematic record-keeping.*

Divergent forms of participation: In
some ClJ systems, participation in
dispute resolution is restricted based on
gender, social status and/or ethnicity. In
others, dispute resolution is public and
participatory, with the disputants,
witnesses and other persons actively
involved in providing evidence and
opining as to possible outcomes. This
discourse often forms an integral part
of the dispute resolution process by
satisfying the community’s need to
discuss the action and for the offending
party to accept responsibility.
Community engagement can also be
important because compliance relies
principally on social pressure, making it
important that the decision satisfies
both the community’s and disputants’
prevailing sense of justice.”

Consensus-based decision-making:
Because the principal goal of ClJ
systems is restoring social harmony
and preventing recurrence, outcomes
are usually compromises, made on a
case-by-case basis through a process of
‘light arbitration’. As IDLO has noted

previously, it may be appropriate to
consider interpersonal relations,
previous transgressions, and the power,
status and wealth of the disputants in
developing a solution.”’” These factors
mean that precepts, such as treating
like cases alike or having pre-
determined sanctions for wrongdoing,
rarely feature in ClJ processes.™
Further, because a ClJ system is
structured more around consensus
than the strict application of rules,
disputants are rarely represented by
lawyers or advocates as these roles are
not as relevant in informal processes.”

Restorative solutions: ClJ systems
generally use restorative penalties,
such as restitution (e.g. the return of
stolen goods, apologies or community
service) or compensation (e.g. fines or
monetized damages) that may not
reflect the actual monetary value of
loss or damage. Retributive
punishments, while less common,
might include social or physical
sanctions. The preference for
restorative solutions often has a social
or economic rationale. In developing
country contexts where insurance,
unemployment benefits, and/or state
services may be unavailable,
compensation provides a financial
safety net for a victim. Compensation,
for example, may replace the income-
earning potential of a deceased or
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injured family member. Importantly,
some types of compensatory solutions
can be very harmful, particularly to
women and girls.

Compliance and enforcement of
decisions: Compliance with decisions
usually relies on social pressure linked
to the authority of the local customary
leader, and the shame associated with
rejecting a fair decision and jeopardizing
group harmony, or spiritual beliefs. For
example, an individual who rejects a
judgment may be stigmatized or it may
be believed that disregarding a solution
will result in disapproval by the
disputants’ ancestors, bringing bad luck
upon the entire community.

Reconciliation: Customary justice
often incorporates rituals of
reconciliation or reintegration. This

is because wrongs are not only seen
in terms of the actual injury or loss
sustained, but also the offender’s lack
of respect for the social norms.

As such, simply compensating a
victim, or ‘righting the wrong’ may

be insufficient to resolve a conflict;
the societal balance must also be
restored. In one typical arrangement,
the complainant, the respondent,
their families, the adjudicators, and
sometimes the wider community
come together and share food or drink
(often provided by the wrongdoer).*’

Image: ©IDLO: Community discussions on women'’s land rights conducted by IDLO in Burundi in 2015
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Notable challenges and risks

ClJ systems may operate outside state
regulation and without formal
accountability mechanisms, meaning
that users are more vulnerable to
nepotism, discrimination and sanctions
that violate accepted human rights
standards. It is well established that
women and marginalized populations are
among those most disadvantaged and
least protected under ClJ systems.*’

States are obliged under international
law to provide justice and remedies for
rights violations. Importantly, there is
nothing in either human rights or
international law that requires a state
to exercise its obligations only through
the formal court system. Indeed, the
United Nations Office of the High
Commissioner on Human Rights
affirmed that “international human
rights law recognizes legal pluralism
within states, provided that the legal
system conforms with international

human rights standards” ¢

According to UNDP, while customary
practices that violate human rights need
to be considered, where ClJ systems are
compatible with basic considerations of
justice “allowing diversity and customary
practices to flourish is a way to improve
the quality of governance and to
democratize both the form and the
content of legal regulation”.*?

Others have noted the unequal standards
applied when engaging ClJ and state
systems. As stated in a joint study
commissioned by UN Women, UNDP,
and UNICEF:

‘strictly applying a criterion not to
engage with [informal justice systems]
that violate human rights excludes
many [informal justice systems] from
potential support and applying the
same criterion to formal systems
would produce similar difficulties”.*

Engaging with ClJ systems without
causing harm and without formalizing
or legitimating rights-abrogating
practices is critical. While analogous

IDLO

difficulties also exist in the formal
justice sector, central to understanding
how ClJ engagement poses particular
risks is recognition that women and
marginalized populations
predominantly rely on these systems,
which often entrench bias and
discrimination. Although not universal,
harmful patriarchal norms and
practices include female genital
mutilation, bride sales, denial of widow
inheritance, and discriminatory
sanctions including the forced marriage
or exchange of women and young girls
as resolution for a crime or as
compensation.®> While common
features such as legitimacy based on
tradition, flexibility of procedures and a
focus on restoring social harmony of
ClJ systems can be advantageous,
these same characteristics also
present significant challenges and risks
for women and marginalized
populations, including:*

> Lack of procedural safeguards:
problematic practices include the use of
non-evidentiary methods to determine
facts and lack of rights such as the
presumption of innocence, legal
assistance, participation or due process.

> Lack of accountability: ClJ leaders,
who are often unaccountable to
authorities, can be prone to corruption
and nepotism meaning decisions may
reflect power and wealth asymmetries
rather than work to uphold rights.

> Entrenched discriminatory practices:
justice seekers can be pressured into
decisions influenced by power, status
and wealth differentials, which is of
particular concern for women and
marginalized populations.

> Far-reaching human rights
violations: both adopted procedures
and sanctions imposed may have local
rationales, but fundamentally
abrogate human rights and disregard
standard justice norms. For instance,
crimes such as murder, rape and
other forms of sexual violence should
not be ‘compensated’ or reduced to
financial terms, with no protection
from violence or upholding of rights.
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CONCLUSION

This Policy / Issue Brief coalesces
current knowledge to support
understanding of the terminology, use,
historical and cultural relevance in local
contexts, features and challenges of ClJ
systems. The modern state is not the
sole provider of justice and the relevance
and prevalence of ClJ systems require
that they be included in any discussion
on access to justice. To realize
Sustainable Development Goal 16’s
emphasis on effective, accountable and
inclusive institutions at all levels and
justice for all, engagement with ClJ
systems has an important role. However,
effective engagement requires a
thorough understanding of their unique
features, advantages and constraints

and their relationship to the state
system. While complex and diverse,
these systems benefit from high levels
of public use and legitimacy in their
communities. A principled approach
needs to take into consideration the
numerous advantages but also the
dilemmas that can arise and need to be
addressed, such as: exclusionary norms
and practices; unfair processes of
decision-making and lack of procedural
safeguards; fluidity affecting legal
certainty and protection of women and
marginalized populations; limited ability
to enforce decisions; and the possibility
for abuse and corruption. The following
policy recommendations support further
engagement with ClJ systems:
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> Capitalize on the public legitimacy of
customary and informal justice systems;

> Harness the potential of customary and
informal justice systems as a means to
access justice for women and
marginalized populations, while
recognizing challenges;

> Enhance the capacity of customary and
informal justice systems to advance the
rule of law and inclusive development;

> Analyze carefully the local context and
assess specific advantages and risks; and

> Focus on end users [justice seekers)
and adopt a human rights lens.

necessarily reflect the views or policies of
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