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estate, despite the existence of a paternal uncle.’ It is also important
to recall that under Indonesian law, heirs may agree among
themselves to modify inheritance distributions. In the aftermath of the
tsunami, many families are choosing to do this to ensure that
inheritance distribution is fair and equitable.

Heirs may agree to distribute inheritance in a
way that is inconsistent with their entitlements,
provided that each heir is aware of their

entitlement.
Art 183, KHI

9 Interview with Rafiuddin, Head of Syariah Council Jantho (27 April 2006). IDLO’s
research also identified cases resolved at the village level where sole surviving
daughters have been permitted to inherit a residual estate, and in effect be ‘asabah.
Such decision-making seems to be very much related to the context of the tsunami;
Interview with Geuchik Kajhu (May 7, 2006).

17



Scenario 6

Scenario: X and Y die in the tsunami, as does their son. They have
two surviving daughters. The only other surviving relatives are X’s
brother, sister and mother, and Y’s brother and mother. In this
situation, X and Y’s joint matrimonial property and harta bawaan will
usually be consolidated and distributed at the one time. Y’s brother
argues that he is entitled to a share in the estate, as neither X and Y’s
daughter nor their mothers are 'asabah (‘residuary heirs’).

| Glfather G/mother” Glfather G/mother| | Glfather G/mother|| G/father G/mother|

Broth
HUSBAND WIFE @
Brother ) *) H
deceased deceased
Sister

| Son | | Daughter | | Daughter |

Heirs : Daughters (2), X's mother, Y’s mother, Y’s brother
(‘residuary heir’), X’s brother (‘residuary heir’).

Step 1 ;. Daughters receive 2/3 of XY’s warisan to share between
them;

Step 2 : X’'s mother and Y’s mother each receive 1/6 of XY’s
warisan;

Step 3 : While both X and Y’s brother are residuary heirs, the estate
has been completely distributed therefore neither brother
receives inheritance.

Resolution: Under customary (and Islamic) law, it is correct that
neither the daughters, nor the mothers are 'asabah and thus cannot
be residuary heirs. Although Indonesian law does not formally
recognize the concept of 'asabah, its provisions support the custom.
However, as demonstrated above, when the estate is fully distributed
between primary heirs, the residuary heirs (X and Y’s brothers) will
not receive any inheritance.
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(i) Widows:

Under Indonesian law, a widow will receive ¥ of the estate if there
are no living children, and 1/8 if there are living children.?® In addition,
a widow will be entitled to 50% of all joint matrimonial property.?*

Scenario 7
‘Y’ died in the tsunami. Y is survived by his wife, daughter, father,
brother (2) and sister. Y’s wife, ‘X’, is unsure what her inheritance
entittements are. She is concerned that her husband’s estate will be
primarily distributed among his brothers and father because she and
her daughter are 'asababh.

| G/father G/mother| | G/father G/mother|

Brother
HUSBAND WIFE
Sister (Y) X)
deceased alive
Brother
Daughter

Surviving Relatives: Wife, daughter, sister, brothers (2), father;

Deceased Relatives: Mother, maternal grandparents, paternal

grandparents;

Heirs : Wife, daughter, father, brother (2), sister;

Step 1 : Wife receives 50% joint matrimonial property;

Step 2 : Wife receives 1/8 warisan, father receives 1/6 warisan,
daughter receives ¥z warisan;

Step 3 : Remaining warisan is divided into 5 portions (reflecting that
brothers receives double the portions of sisters);

Step 4 : The sister receives 1 portion, brothers receives 2 portions
each.

20 Art 180 KHI.
2L Art 96(1) KHI.
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(iif) Mothers:

Under Indonesian law, mothers receive 1/3 of the estate if the
deceased leaves no children and has 2 or more siblings and 1/6 of
the inheritance if the deceased has a child and 2 or more siblings.?

From what is left by parents and those nearest
related there is a share for men and a share for
women, whether the property be small or large,
a determinate share.

Q.S. An-Nisa 7

Scenario 8

M’s husband, children and grandchildren died in the tsunami. She has

no other living

relatives. In this situation there are no residuary heirs

to inherit the remaining warisan. M is unsure whether this additional
inheritance will be transferred to the Baitul Mal, or to her.

| G/father }—‘—{

G/mother| | G/father }—’—{G/mother|

Father Mother
(M)
Eiiies HUSBAND WIFE
— (Y) (X)
deceased deceased
Brother
Son Son Daughter

Heirs . Mother
Distribution : The mother will receive 1/3 warisan. While Indonesian

law does not specify who will receive the remaining
warisan, case law indicates that it will most likely be
transferred to the mother.

22 Art 178(1) KHI.
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(iv) Grandchildren:

Under Indonesian law, when an heir predeceases the benefactor, this
heir can be replaced by their children (male or female). In practice
this means that, for example, a daughter and a son could
(collectively) replace their predeceased father to inherit from their
grandmother or grandfather. The total benefit that these heirs receive
cannot exceed that which their parent would have been entitled.?®

Scenario 9
Y was killed in the tsunami. He is survived by his wife and children
(son and daughter). Y had one additional son, who died many years
ago. The grandchildren believe that they are entitled to share the
inheritance their father would have been entitled to.

HUSBAND (Y)
deceased W”T.E (X)
26.12.04 alive
Son Daughter Son* * Deceased 1980
G/daughter Grandson
Heirs  : Wife, son, daughter, deceased son (replaced by the

granddaughter and grandson).

Step1 : Wife receives 50% joint matrimonial property;

Step 2 : Wife receives 1/8 warisan;

Step 3 . Remaining warsian is divided into 5 portions;

Step4 : The son receives 2 portions, the daughter receives 1
portion, and the remaining 2 portions (attributed to the
predeceased son) are divided equally among the
granddaughter and grandson.

23 Art 185(1)-(2) KHI.
21



(v) Widows from Polygamous Marriages

Polygamy is recognized under Indonesian and customary law. Where
the husband dies, the bawaan property of each wife is identified and
separated from joint matrimonial property. A husband’'s bawaan is
divided among surviving heirs, including surviving wives. Joint
matrimonial property is divided separately for each marriage
according to the length of that marriage.?* A husband’s share of joint
matrimonial property will be distributed amongst his heirs (including
surviving wives).?

Scenario 10

| G/father G/mother| | G/father G/mother|

WIFE 2
WIFE 1 HUSBAND (X2)
(X1) ; (v) g alive
alive ecease
Son Daughter Daughter

Heirs : Mother, son, daughters (2), wives (2);

Step 1 : Joint matrimonial property is apportioned between each
marriage based on the length of marriage. 50% of the joint
matrimonial property for each marriage is transferred to the
surviving wife;

Step 2 : Mother receives 1/6 warisan, wives each receive 1/8
warisan;

Step 3 : The remaining warisan is divided into 4 portions (reflecting
that sons receive double the portions of daughters)

Step 4 : Each daughter receives 1 portion and the son receives 2
portions.

4 (KHI 94:1-2).
%5 (KHI, 190).
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Question 9
How should [ resolve an
Inheritance dispute?

According to article 49 of Law No. 7 of 1989 on the Religious Courts
and Qanun No. 10 of 2002 on the Islamic Syariyah Courts, the
resolution of inheritance disputes falls within the jurisdiction of the
Mahkamah Syar’iyah.

Fatwa MPU 372005 which states that matters
relating to land ownership and inheritance can
be referred to the Mahkamah Syar’iyah with
valid evidence.?®

At law, inheritance disputes generally have a 30 year statute of
limitations.?’

Fatwa MPU 2/2005 (8) states that matters
regarding entitlement to inheritance and land
should be brought before the courts within a
period of 5 years after the tsunami. Cases
involving children, however, may be brought
before the courts until such children reach the
age of 19 years.

% Note that a Fatwa is a legal opinion concerning Islamic law, issued by an Islamic
scholar. It does not have binding effect at law.
2 Al legal actions (relating to both property and people) have an expiry limit of 30
years. As such, if a person occupies property or is in possession for longer than 30
years, he/she does not have to prove entittement (KUH Perdata, Buku Keempat,
1967). The 30 year expiry period does not apply to children who have not reached
adulthood and for those under guardianship, except in a number of exceptional cases
as outlined in the law (KUHPerdata, Buku Keempat, 1987). The 30 year expiry period
applies to unmanaged (abandoned) inheritance property, except for that which is
under guardianship (KUH Perdata, Buku Keempat, 1991). The 30 year expiry period
applies to all heirs who are still in the process of negotiating their inheritance (KUH
Perdata, Buku Keempat, 1992).

23



The Mahkamah Syar’iyah will hear the following types of cases:

1. Confirmation of Heirs: Upon application, the Mahkamah
Syar’iyah will issue an order which identifies legal heirs. Such
orders are necessary to access a benefactor's financial assets,
such as money held in bank accounts. The court will hear
evidence from witnesses regarding the deceased’s relatives to
ensure that all heirs are included in the order. Heirs who are
missing or presumed dead will usually be included in the order.
An individual who believes that they are a legal heir, but who has
not been included in the court’s order, can apply to the court to
have their status recognized, even if the inheritance has already
been distributed. This might include individuals who were living in
other parts of Indonesia and were not well known to other
surviving relatives.

2. Presumption of Death (mafqud cases): Where a spouse is
missing, Indonesian law requires that inheritance distribution be
postponed until death is confirmed or the Religious Court certifies
that death is presumed.?® In Aceh, legal heirs of the person who is
presumed dead may submit an application to the Mahkamah
Syar’iyah for an order confirming that death is presumed.

3. Distribution of Inheritance: Where there is a dispute regarding
how inheritance is to be distributed, or the inheritance division is
complex, heirs can request that the Mahkamah Syariyah make a
determination specifying how inheritance should be distributed.
Such a request can be lodged, regardless of whether inheritance
has already been distributed, or whether a decision regarding
distribution has already been made under adat law. If an applicant
is dissatisfied with the court’s decision, an appeal can be lodged.

8 Art 96(2) KHI.
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Question 10

What Will Happen at the
Mahkamah Syar’iyah?

1.

N

Referring Non-Contested Cases to the Mahkamah Syar’iyah:
Non-contested cases, for example heir confirmation and mafqud
orders, can be lodged by any legal heir at the district Mahkamah
Syar’iyah. First, the applicant should write a letter to the court
explaining the situation. The Chief Justice will then appoint a
judge to hear the case who will set a date and time for the hearing.
The court clerk will contact the applicant and inform them of
when the hearing will take place. The hearing should occur within
30 days of the application being filed with the court. On the day of
the hearing, the judge will examine the application and supporting
documentation and hear witness testimony. Applicants should
bring witnesses, such as relatives, community members, or the
geuchik, who can provide testimony to support the application. If
the case is successful, the judge will then issue an order.

Referring Contested Cases to the Mahkamah Syar’iyah: The
procedure for resolving contested cases, such as disputes
regarding inheritance distribution, is similar to non-contested
cases. The applicant should write a letter to their district
Mahkamah Syar’iyah requesting that they distribute a deceased’s
estate in accordance with law. The Chief Justice will appoint a
judge to hear the case and a date for the hearing will be set. On
the day of the hearing both parties should be present and should
bring with them witnesses and other evidence. At this hearing the
judge may first try to assist the parties reach a dispute was solved
peacefully and specifying the terms of the settlement.”® If a
mediated settlement is not possible, the judge will receive
evidence from both parties and then issue a decision based upon
relevant law and Qanun.It should be noted that for all tsunami-

% Interview with Hafidah Ibrahim, Banda Aceh Mahkamah Syar’iyah (16 May 2006).
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related guardianship cases, applicants are not required to pay any
fees to the court or to the judges. Given the simplicity of the
process, applicants should not need the assistance of lawyer. If
required, the court can conduct the hearing in an Acehnese
language.n agreement through mediation. If this is successful, the
judge will issue an order stating that the

Let those (disposing of an estate) have the
same fear in their minds as they would have for
their own if they had left a helpless family
behind: Let them fear Allah, and speak words of

appropriate (comfort).
Q.S. An-Nisa: 9
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